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death of her husband, paid at different times all but $900 of the principal to 
the person to whom the note and mortgage were given, and whom she had 
every reason to believe was still the owner, although the papers were not 
shown to her when she made the payments. Defendant refused to pay the 
balance until the note and mortgage were delivered to her. The person to 
whom defendant made the payments subsequently absconded. The plaintiff 
then recorded an assignment of the mortgage. This assignment although 
unrecorded had been made shortly after the note was given. The absconding 
assignor had paid over to the assignee regularly the interest on the full amount 
of the note but kept the payments on the principal. On the refusal of 
defendant to pay the next installment of interest on the full amount of the 
note plaintiff commenced suit to foreclose the mortgage and also prayed for 
a deficiency judgment against the defendant, claiming the full amount of 
$4,000. Held, that the note was negotiable and that plaintiff was entitled to 
foreclose the mortgage, but was not entitled to a personal judgment against 
the defendant for any deficiency that might arise upon the sale of the mort- 
gaged premises. Loizeaux v. Fremder (1904), — Wis. — , 101 N. W. Rep. 
423- 

In almost all the states there is legislation which either directly or impliedly 
authorizes married women to mortgage their separate estates. Morrison v. 
Morrison, 113 Ky. 507; Brooking v. White, 49 Me. 479; Low Bros. & Co. v. 
Anderson, 41 la. 476. In many states, though a married woman cannot bind 
herself or property merely by a promise to pay a debt of her husband, yet she 
may bind her separate property by mortgaging it to secure such debt. Just 
v. State Savings Bank, 132 Mich. 600; Hallowell v. Daly (N. J. Eq. 1903), 
56 Atl. 234; Goldsmith v. Lewine, 70 Ark. 516. The statutes of several 
states, however, forbid a married woman to mortgage her separate prop- 
erty to secure the debts of her husband. Russell v. Peavy, 131 Ala. 563; 
Field v. Noblett, 154 Ind. 357; Parson's Ex'x v. Rolfe, 66 N. H. 620. Some 
statutes give a married woman the power to make contracts of suretyship the 
same as if she was unmarried, and under such contracts an intention to charge 
her separate estate will be presumed. Van Metre v. Wolf, 27 la. 341 ; First 
National Bank v. Leonard, 36 Or. 390. In other states a married woman may 
become a surety only when the contract is made in reliance upon and in 
reference to her separate estate and a mere promise to pay, as in the princi- 
pal case, is ineffective for that purpose, and a personal judgment will not be 
rendered against her. McKell v. Merchants National Bank, 62 Neb. 608; 
Rutter v. Bruss, 116 Wis. 55. 

Master and Servant — Independent Contractor — Injury to Third Per- 
son. — Defendants were the owners of a church edifice and were making alter- 
ations thereon. All the materials, together with the labor that was necessary, 
were furnished by one Nelson. For the purpose of facilitating the work a 
scaffold had been erected, which projected out over the sidewalk. Plaintiff, 
walking along the sidewalk, was struck by a falling board. In this action for 
damages, Held, defendants are liable. Keys v. Second Baptist Church (1904), 
— Me. — , 59 Atl. Rep. 446. 
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These facts raise the interesting question of the liability of the employer 
when the work is in the hands of a contractor. The defendants in this case 
contended that they should be relieved from liability because Nelson was an 
independent contractor. It appeared, however, that the contractor and his 
men were not hired to do a definite piece of work according to settled plans. 
The defendants were present and supplemented the contract with oral 
instructions. Under these circumstances Nelson was not an independent 
contractor. Linnehan v. Rollins, 137 Mass. 123, 50 Am. Rep. 287; McCarthy 
v. Second Parish of Portland, 71 Me. 318, 36 Am. Rep. 320. In the first case 
cited above the court said : "The absolute test is not the exercise of power of 
control but the right to exercise the power of control." The contrary has 
been held in Norwalk Gaslight Co. v. Borough of Norwalk, 63 Conn. 495, 28 
Atl. Rep. 32. The court in Goldman v. Mason City, 2 N. Y. Supp. 337, said 
that when one represents the will of the employer in the result of his work 
only and not as to the means, he is an independent contractor and not a 
servant. This would seem to be the better rule. Harris v. McNamara, 97 
Ala. 181, 12 S. Rep. 103; Bennett v. Truebody, 66 Cal. 509, 6 Pac. Rep. 329, 
56 Am. Rep. 117; Forsyth v. Hooper, 93 Mass. (11 Allen) 419; Knowlton v. 
Hoit, 67 N. H. 155, 30 Atl. Rep. 346; Hexamer v. Webb, 101 N. Y. 377, 4 
N. E. Rep. 755, 54 Am. Rep. 703; Harrison v. Collins, 86 Pa. St. 153, 27 Am. 
Rep. 699. The court also commented on the fact that even though Nelson 
was an independent contractor that fact would not release the defendants. 
The case comes within the rule that when a contract necessitates acts which 
will constitute a nuisance or involve a duty to the public, then the employer 
can not escape liability even though the work was in the bands of an inde- 
pendent contractor. Woodman v. Metrop. R. R. Co., 149 Mass. 335, 21 N. E. 
Rep. 482, 4 L. R. A. 213, 14 Am. St. Rep. 427; Wilbur v. White, 98 Me. 191, 
56 Atl. Rep. 657; Boomer v. Wilbur, 176 Mass. 482, 57 N. E. Rep. 1004, 53 
L. R. A. 172 ; Lowell v. B. & L. R. R., 23 Pick. 24, 34 Am. Dec. 33 ; Gorham 
v. Gross, 125 Mass. 232. 

Master and Servant — Liability of Master Compelled to Employ 
Licensed Employees. — A statute of the State of Illinois provides that it shall 
be unlawful for a mine owner to employ as mine manager any person who has 
not been given a certificate of competency by the State Board of Examiners. 
Fulton was a miner in the employ of defendant mining company. Through 
the negligence of a licensed mine manager he was killed. Held, that defendant 
was not relieved from liability arising from defaults of its manager. Pulton 
v. Wilmington Star Mining Co. (1904), 133 Fed. Rep. 193. 

In selecting a manager the mine owner is restricted to a limited class of 
men — those who have been declared competent by the state. It was argued 
that in thus restricting the employer's choice and compelling him to employ 
one of a class, the legislative intent must have been to exempt the owner 
from the defaults of such managers. The general rule is that "When a person 
or corporation is compelled by law to employ an individual in a given matter, 
no liability attaches for his tortious or negligent acts." Durkin v. Kingston 
Coal Co., 171 Pa. St. 193, 33 Atl. Rep. 237, 29 L. R. A. 808, 50 Am. St. Rep. 



